M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By:

OCO~NOUITRARWNE

Represent ati ves Warren, Denny To: Public Wilities

HOUSE BI LL NO. 538
(As Passed t he House)

AN ACT TO REENACT SECTI ONS 77-3-701 THROUGH 77-3-735,
M SSI SSI PPI CODE OF 1972, VWH CH PROVI DE THE M SSI SSI PPl TELEPHONE
SOLI CI TATI ON ACT; TO AMEND SECTION 77-3-737, M SSI SSI PPI CODE OF
1972, TO EXTEND THE DATE OF REPEAL ON THOSE REENACTED SECTI ONS
FROM JULY 1, 2005, TO JULY 1, 2008; TO AMEND REENACTED SECTI ON
77-3-703, M SSISSIPPI CODE OF 1972, TO ADD FACSI M LE
COMVUNI CATI ONS TO THE M SSI SSI PPl TELEPHONE SOLI CI TATI ON ACT AS A
PRCOHI Bl TED SCLI Cl TATI ON FOR RESI DENTI AL SUBSCRI BERS VWHO HAVE G VEN
NOTI CE OF THEI R OBJECTI ON TO SUCH FACSI M LE COWUNI CATI ONS; TO
PROVI DE THAT THE PROVI SIONS OF THIE S ACT SHALL APPLY TO BUSI NESS
TELEPHONES; TO PROHI BI T CERTAIN POLI TI CAL CALLS UNDER THE ACT; TO
AMEND REENACTED SECTI ON 77-3-705, M SSI SSI PPl CODE OF 1972, TO
DEFI NE CERTAI N TERM5; TO AMEND REENACTED SECTI ONS 77-3-707,
77-3-709, 77-3-711, 77-3-713, 77-3-715, 77-3-717, 77-3-719,
77-3-723, 77-3-727, 77-3-729 AND 77-3-731, M SSISSI PPI CODE OF
1972, I N CONFORM TY THERETO AND FOR RELATED PURPOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 77-3-701, M ssissippi Code of 1972, is
reenacted as foll ows:

77-3-701. This article shall be known and may be cited as
the "M ssissippi Tel ephone Solicitation Act."

SECTION 2. Section 77-3-703, M ssissippi Code of 1972, is
reenacted and anended as fol | ows:

77-3-703. (1) The use of the tel ephone to nake all types of
solicitations to consuners is pervasive. This article gives
consuners a tool by which to object to telemarketing calls and

t el ephone facsimle machine solicitations as these comuni cati ons

can anount to a nui sance, an invasion of privacy, and can create a
health and safety risk for certain consuners who maintain their
phone service primarily for energency nedical situations.

(2) The use of the tel ephone to knowi ngly conmmuni cate fal se

statenents agai nst a candidate for public office or a public

official is prohibited.
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SECTION 3. Section 77-3-705, M ssissippi Code of 1972, is
reenact ed and anended as foll ows:

77-3-705. For the purposes of this article, the foll ow ng
words and terns shall have the neanings ascribed in this section
unl ess the context clearly indicates otherw se:

(a) "Consuner" neans a person to whomis assigned in
the State of Mssissippi a residential tel ephone |ine and
correspondi ng tel ephone nunber, who uses the residential |ine
primarily for residential purposes.

(b) "Caller identification service" nmeans a type of
t el ephone service which permts a tel ephone subscriber to view the
t el ephone nunber and name of the person or entity making an
i ncom ng tel ephone call.

(c) "Telephone facsim | e machi ne" nmeans equi pnent which

has the capacity: (i) to transcribe text or inmages, or both, from

paper into an electronic signal and to transmt that signal over a

regul ar tel ephone line, or (ii) to transcribe text or inages, or

both, froman el ectronic signal received over a regul ar tel ephone

Iine onto paper.

(d) "Telephone solicitor"” means any person, firm
entity, organization, partnership, association, corporation,
charitable entity, or a subsidiary or affiliate thereof, who

engages in any type of tel ephone or facsimle solicitation on his

or her own behal f or through representatives, independent
contractors, sal espersons, agents, automated dialing systens,

t el ephone facsim | e nmachine or any other nmachines or other

i ndi vidual s or systens.

(e) "Telephone solicitation” nmeans any voice

communi cation or facsimle machi ne communi cati on over the

t el ephone line of a consumer for the purpose of:
(1) Encouraging the purchase or rental of, or

i nvestnment in, property; or
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(1i) Soliciting a sale of any consuner goods or
services, or an extension of credit for consunmer goods or

servi ces.

)

f) "Comm ssion" neans the M ssissippi Public Service

Conmmi ssi on.

(g) "Doing business in this state" refers to businesses

whi ch conduct tel ephone or facsimle solicitations from any

| ocation to consuners located in this state.

)

h) " Consuner goods or services" neans any real

property or any tangible or intangible personal property which is
normal |y used for personal, famly or househol d purposes,
including, without limtation, any property intended to be
attached to, or installed in, any real property, and any services
related to the property.

(i) "Established business relationship" nmeans a prior
or existing relationship fornmed by a voluntary two-way
communi cati on between a person or entity and a consuner, with or
w t hout an exchange of consideration, on the basis of an inquiry,
application, purchase or transaction by the consuner, which

relationship is currently existing or was termnated within six

(6) nonths of the tel ephone or facsimle solicitation; however,

the act of purchasing consuner goods or services under an
extension of credit does not create an existing business

rel ati onshi p between the consuner and the entity extending credit
to the consuner for such purchase. The term does not include the
situation wherein the consuner has nerely been subject to a

tel ephone or facsimle solicitation by or at the behest of the

t el ephone solicitor within the six (6) nonths inmmediately

precedi ng the contenpl ated tel ephone or facsimle solicitation.

(j) "Charitable organi zati on" neans any person or

entity holding itself out to be established for any benevol ent,
educati onal, philanthropic, humane, scientific, patriotic, social
wel fare or advocacy, public health, environnmental or conservation,
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civic or other eleenpbsynary purpose or for the benefit of |aw
enforcenment personnel, fire fighters, or any other persons who
protect the public safety, or for any other purpose where a
charitable appeal is the basis of the solicitation.

SECTION 4. Section 77-3-707, M ssissippi Code of 1972, is
reenact ed and anended as foll ows:

77-3-707. (1) Except as otherw se provided pursuant to
Section 77-3-709 or 77-3-711, a tel ephone solicitor may not nake

or cause to be nmade any tel ephone or facsimle solicitation to any

consuner in this state unless the tel ephone solicitor has

purchased the "no-calls" database or "do-not-fax" database from

the comm ssion or the entity under contract with the comm ssion.
(2) Except as otherw se provided pursuant to Section
77-3-709 or 77-3-711, a tel ephone solicitor may not make or cause

to be nade any tel ephone or facsimle solicitation to any consuner

in this state who has given notice to the comm ssion, or the
entity under contract wth the conm ssion, of his or her objection

to receiving tel ephone or facsimle solicitations.

(3) The comm ssion, or an entity under contract with the
comm ssion, shall establish and operate a "no-calls" database and

a "do-not-fax" database that is conposed of a list of telephone

nunbers of consuners who have given notice of their objection to

receiving tel ephone or facsimle solicitations. The "no-calls"

dat abase and the "do-not-fax" database may be operated by the

conmi ssion or by another entity under contract with the
comm ssi on.

(4) Each |ocal exchange conpany and each conpeting | oca
exchange carrier shall provide witten notification on a
sem annual basis to each of its consuners of the opportunity to
provi de notification to the comm ssion or the entity under
contract with the comm ssion, that the consuner objects to

recei ving tel ephone or facsimle solicitations. The notification

nmust be di ssem nated at the option of the carrier, by television,
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radi o or newspaper advertisenents, witten correspondence, bil
inserts or nessages, a publication in the consunmer information
pages of the |ocal tel ephone directory, or any other nethod not
expressly prohibited by the comm ssion.

SECTION 5. Section 77-3-709, M ssissippi Code of 1972, is
reenact ed and anended as foll ows:

77-3-709. The commission, in its discretion, may all ow

t el ephone solicitors to make tel ephone or facsimle solicitations

W thout requiring themto purchase the "no-calls" database or the

"do-not -fax" database, and regardl ess of whether a tel ephone or

facsimle solicitation may be nade to a consumer who has given
notice of his objection to receiving such solicitations, provided
that it adopts a witten policy incorporating the follow ng
criteria:

(a) The telephone solicitor nust denonstrate to the

comm ssion that its proposed tel ephone or facsimle solicitation

is reasonably related to an established business rel ationship as
defined in Section 77-3-705(h), or is being nade in response to an
invitation or notice froma consunmer which clearly signifies that
he is open to a contact being initiated;

(b) The tel ephone or facsimle solicitation is to be

made by a person or entity for the purpose of soliciting a
contribution or donation to a bona fide nonprofit corporation,
regardl ess of whether consunmer goods or services will be provided
to the consumer in return for the contribution or donation; or

(c) The consuner will not be tel ephoned for a tel ephone

solicitation or sent a facsimle solicitation as defined in

Section 77-3-705(d), but he will be tel ephoned or sent a facsimle

for a bona fide religious or charitable purpose, including an
invitation to attend an event or a request for a contribution or
donati on.

In all cases, the tel ephone solicitor nust denonstrate that

it will not use an automated dialing systemor a nethod that wl|
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bl ock or otherw se circunvent the consuner's use of a caller
identification service.
In making its determ nation of whether to allow a tel ephone

or facsimle solicitation to be nmade under the policy which wll

include the limtations set forth in this section, the conm ssion
shal | exercise due care in investigating previous conduct of the
t el ephone solicitor seeking such authority. The comm ssion may
deny any tel ephone solicitor the privilege of making tel ephone or
facsimle solicitations under this section, notw thstandi ng that
any of the criteria set forth in this section have been net.

SECTION 6. Section 77-3-711, M ssissippi Code of 1972, is
reenact ed and anended as foll ows:

77-3-711. The provisions of this article shall not apply to:

(a) A person soliciting:
(1) Wo does not nmake the major sales presentation

during the tel ephone or facsimle solicitation;

(i1i1) Wthout the intent to conplete or obtain

provi si onal acceptance of a sale during the tel ephone or facsimle

solicitation; or
(tiit) Wthout the intent to conplete, and who does

not conplete, the sales presentation during the tel ephone or
facsimle solicitation, but who conpletes the sales presentation
at a later face-to-face neeting between the person soliciting and
t he prospective purchaser or consuner.

(b) A person who is a licensee under Chapter 35, Title
73, M ssissippi Code of 1972, who is a resident of the State of

M ssi ssi ppi, and whose tel ephone or facsimle solicitation is for

the sol e purpose of selling, exchanging, purchasing, renting,
listing for sale or rent or leasing real estate in connection with
his real estate license and not in conjunction with any ot her
of fer.

(c) A notor vehicle dealer as that termis defined in

Section 63-17-55, who is a resident of the State of M ssissipp
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and who maintains a current notor vehicle dealer's |icense issued
by the M ssissippi Mtor Vehicle Comm ssion, whose tel ephone or
facsimle solicitation is for the sole purpose of selling,
offering to sell, soliciting or advertising the sale of notor
vehicles in connection with his notor vehicle dealer's |license and
not in conjunction with any other offer.

(d) An agent as that termis defined in Section 83-17-1

whose tel ephone or facsimle solicitation is for the sole purpose

of soliciting, consulting, advising, or adjusting in the business
of insurance.

(e) A broker-dealer, agent, or investnent advisor
regi stered under Chapter 71, Title 75, M ssissippi Code of 1972,

whose tel ephone or facsimle solicitation is for the sole purpose

of effecting or attenpting to effect the purchase or sale of
securities or has the purpose of providing or seeking to provide
i nvestnment or financial advice.

(f) A person calling on behalf of a charitable
organi zation which is registered under Chapter 11, Title 79,

M ssi ssi ppi Code of 1972, whose tel ephone or facsimle

solicitation is for the sole purpose of soliciting for the
charitabl e organi zati on and who receives no conpensation for his
activities on behalf of the organization.

(g) A person calling on behalf of a newspaper of

general circul ation, whose tel ephone or facsimle solicitation is

for the sole purpose of soliciting a subscription to the newspaper
from or soliciting the purchase of advertising by, the consuner.

(h) A person calling or sending a facsim|e on behal f

of any supervised financial institution or parent, subsidiary or
affiliate thereof. As used in this section, "supervised financial
institution" neans any conmercial bank, trust conpany, savings and
| oan associ ation, nutual savings bank, credit union, industrial

| oan conpany, small |oan conpany, consuner finance |ender,

commerci al finance | ender or insurer, provided that the
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institution has a physical office located in the State of
M ssissippi and is subject to supervision by an official or agency
of the State of M ssissippi or of the United States.

(1) A person calling or sending a facsim|e on behal f

of a funeral establishnment |icensed under Section 73-11-41, if the

sol e purpose of the tel ephone or facsimle solicitation relates to

services provided by the funeral establishnment in the course of
its ordinary business.
(j) Any tel ephone solicitor who solicits a consuner
wi th whom he has an established business relationship.
SECTION 7. Section 77-3-713, M ssissippi Code of 1972, is
reenact ed and anended as foll ows:

77-3-713. Al telephone solicitors and those who solicit

using facsimle nmachines nust register wwth the conm ssion before

conducting any tel ephone or facsimle solicitations in the State

of M ssi ssippi.

SECTION 8. Section 77-3-715, M ssissippi Code of 1972, is
reenact ed and anended as fol | ows:

77-3-715. The comm ssion may promul gate rul es and
regul ati ons necessary to effectuate this article including, but
not limted to, the foll ow ng:

(a) The nmethods by which consuners may give notice to
the comm ssion or its contractor of their objection to receive
solicitations or revocation of the notice;

(b) The nmethods by which a notice of objection becones
effective and the effect of a change of tel ephone nunber on the
noti ce;

(c) The nmethods by which objections and revocations are
col l ected and added to the database,;

(d) The nmethods by which a person or entity desiring to

make tel ephone or facsimle solicitations nmay obtain access to the

dat abase as required to avoid calling the tel ephone nunbers of

consuners included in the databases;

H B. No. 538 *HRO3/R556PH*
05/ HRO3/ R556PH
PAGE 8 (OMLH)



264
265
266
267
268
269
270
271
272
273
274
275
276
277
278
279
280
281
282
283
284
285
286
287
288
289
290
291
292
293
294
295
296

(e) The process by which the databases are updated, and
the frequency of updates;

(f) The process by which tel ephone solicitors nust
register wwth the conm ssion for the purpose of conducting

tel ephonic or facsimle solicitations in the state;

(g) The establishnent of fees to be charged by the

comm ssion or its contractor to tel ephone or facsimle solicitors

for access to or for paper or electronic copies of the database on
an annual basis;

(h) The establishnent of a witten policy which clearly
articulates the circunstances under which the commssion, inits
di scretion, may all ow exceptions to the provisions of this article
pursuant to Section 77-3-703; and

(1) Al other matters relating to the database that the
conmmi ssi on deens necessary.

SECTION 9. Section 77-3-717, M ssissippi Code of 1972, is
reenact ed and anended as foll ows:

77-3-717. 1f the Federal Trade Conm ssion establishes a
si ngl e national database of telephone nunbers of consuners who

object to receiving tel ephone or facsimle solicitations, the

conmmi ssion nmust include the portion of the single national
dat abase that relates to the State of M ssissippi in the database
established under this article.

SECTI ON 10. Section 77-3-719, M ssissippi Code of 1972, is
reenact ed and anended as foll ows:

77-3-719. Information contained in the databases established
under this article nay be used and accessed only for the purpose
of conpliance with this article and shall not be otherw se subject
to public inspection or disclosure.

SECTION 11. Section 77-3-721, M ssissippi Code of 1972, is
reenacted as foll ows:

77-3-721. Al fees collected under the provisions of this

article shall be deposited into a special fund which is created in
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the State Treasury to be expended by the comm ssion for the
i npl enentation and adm nistration of this article. At the end of
each fiscal year, earned interest and unexpended noni es remaining
in the fund may not revert to any other fund of the state, but
shall remain available for appropriations to adm nister this
article. The Legislature shall appropriate annually fromthe fund
t he amount necessary for the admnistration of this article to the
comm ssi on.

SECTI ON 12. Section 77-3-723, M ssissippi Code of 1972, is
reenact ed and anended as foll ows:

77-3-723. (1) Any person or entity who nakes an authorized

t el ephone or facsimle solicitation to a consuner in this state

shal | announce clearly, at the beginning of each call, or indicate

clearly on the first page of the facsimle solicitation, his or

her nane, the conpany he or she represents, the geographical

| ocation fromwhich the call is placed and the purpose of the

call. Such calls or facsimle solicitations may only be nade

bet ween the hours of 8:00 a.m and 8:00 p.m Central Standard

Time. No tel ephone or facsimle solicitations may be nade on a

Sunday. For purposes of this provision, an "authorized tel ephone

or facsimle solicitation"” neans a solicitation that is made: (a)

to a consuner who is not listed on the nbpst current "no-call s"

dat abase or "do-not-fax" database; (b) by a tel ephone solicitor

who has been authorized to make such solicitations under the
provi sions of Section 77-3-709; or (c) by a tel ephone solicitor
who is exenpt fromthis article under the provisions of Section
77-3-711.

(2) A person or entity who nakes a tel ephone or facsimle

solicitation to a consuner in this state may not utilize know ngly
any nmethod that blocks or otherw se circunvents the consuner's use
of a caller identification service, nor may the person or entity
use an automated dialing systemor any |like systemthat uses a

recorded voice nessage to conmunicate with the consuner unless the
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person or entity has an established business relationship with the
consuner and uses the recorded voice nessage to informthe
consuner about a new product or service.

SECTI ON 13. Section 77-3-725, M ssissippi Code of 1972, is
reenacted as follows:

77-3-725. The comm ssion may investigate alleged violations
and initiate proceedings relative to a violation of this article
or any rules and regul ati ons pronul gated pursuant to this article.
Such proceedings include, without |imtation, proceedings to issue
a cease and desist order, and to issue an order inposing a civil
penalty not to exceed Five Thousand Dol l ars ($5, 000.00) for each
violation. The conmm ssion shall afford an opportunity for a fair
hearing to the alleged violator(s) after giving witten notice of
the time and place for said hearing. Failure to appear at any
such hearing may result in the comm ssion finding the all eged
violator(s) liable by default. Any telephone solicitor found to
have violated this article, pursuant to a hearing or by default,
may be subject to a civil penalty not to exceed Five Thousand
Dol I ars ($5,000.00) for each violation to be assessed and
coll ected by the comm ssion. Each tel ephonic comunication shal
constitute a separate violation

All penalties collected by the conm ssion shall be deposited
in the special fund created under Section 77-3-721 for the
adm nistration of this article.

The comm ssion may i ssue subpoenas, require the production of
rel evant docunents, adm nister oaths, conduct hearings, and do al
t hi ngs necessary in the course of investigating, determ ning and
adj udi cating an all eged viol ati on.

The renedi es, duties, prohibitions and penalties set forth
under this article shall not be exclusive and shall be in addition
to all other causes of action, renedies and penalties provided by
| aw, including, but not limted to, the penalties provided by

Section 77-1-53.
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SECTI ON 14. Section 77-3-727, M ssissippi Code of 1972, is
reenact ed and anended as foll ows:

77-3-727. Any person who has received a tel ephone or
facsimle solicitation in violation of this article, or any rules
and regul ations pronul gated pursuant to this article, may file a
conplaint with the conm ssion. The conplaint will be processed
pursuant to conpl aint procedures established by the comm ssion.

SECTI ON 15. Section 77-3-729, M ssissippi Code of 1972, is
reenact ed and anended as foll ows:

77-3-729. 1t shall be a defense in any action or proceeding
brought under Section 77-3-725 or 77-3-727 that the defendant has
established and inplenented, with due care, reasonable practices

and procedures to effectively prevent tel ephone or facsimle

solicitations in violation of this article.

SECTI ON 16. Section 77-3-731, M ssissippi Code of 1972, is
reenact ed and anended as foll ows:

77-3-731. The commi ssion is granted personal jurisdiction

over any tel ephone or facsimle solicitor, whether a resident or a

nonr esi dent, notw thstanding that tel ephone or facsimle

solicitors are not deened to be a public utility, for the purpose
of adm nistering this article. The commssion is granted personal

jurisdiction over any nonresident tel ephone or facsimle

solicitor, its executor, adm nistrator, receiver, trustee or any
ot her appointed representative of such nonresident as to an action
or proceeding authorized by this article or any rules and
regul ati ons promul gated pursuant to this article as authorized by
Section 13-3-57, and al so upon any nonresident, his or her
executor, adm nistrator, receiver, trustee or any other appointed
representative of such nonresident who has qualified under the

|l aws of this state to do business herein. Service of sumobns and
process upon the alleged violator of this article shall be had or

made as is provided by the Mssissippi Rules of Cvil Procedure.
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SECTION 17. Section 77-3-733, M ssissippi Code of 1972, is
reenacted as follows:

77-3-733. Any party aggrieved by any final order of the
conmmi ssion pursuant to this article, or any rules and regul ati ons
promul gated pursuant to this article, shall have the right of
appeal to the Chancery Court of Hi nds County, M ssissippi, First
Judicial D strict.

SECTI ON 18. Section 77-3-735, M ssissippi Code of 1972, is
reenacted as follows:

77-3-735. No provider of telephonic caller identification
service, |local exchange tel ephone conpany or |ong di stance conpany
certificated by the conm ssion nay be held |iable for violations
of this article commtted by other persons or entities.

SECTI ON 19. Section 77-3-737, M ssissippi Code of 1972, is
amended as foll ows:

77-3-737. Sections 77-3-701 through 77-3-737 shall stand
repealed fromand after July 1, 2008.

SECTI ON 20. The provisions of this act shall apply to al

busi ness t el ephones.
SECTION 21. This act shall take effect and be in force from

and after July 1, 2005.
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